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THE APPLICATION OF LUNATICS' ESTATES FOR 
THE BENEFIT OF DEPENDENT RELATIVES. 

TT IS the purpose of this article to discuss briefly the power of 
-*■ a court of equity to administer the estate of an insane person 
for the maintenance and care of those whom the insane person is 
under no legal obligation to support. The question is, to a great 
extent, a novel one, and there have been few decisions reported 
either in America or in England on this particular phase of the 
subject. And yet, in actual practice, a case involving this ques- 
tion is likely to arise often and its proper determination might 
be of vital importance. 

Suppose the case of a family composed of a widowed mother 
and four adult children. The mother becomes permanently in- 
sane, beyond hope of recovery, and is committed to a state hos- 
pital, where she will be properly cared for with no expense to 
herself. Three of these children are self-supporting and in good 
health, and one of them, an adult daughter, becomes critically 
ill with pulmonary tuberculosis, and is advised that in order to be 
cured she must undergo treatment in a sanatorium for six months 
or more. She has no funds and is unable to support herself. 

The matter comes up upon the petition of the invalid daughter 
praying for an allowance out of her insane mother's estate. The 
other three children consent to a proper allowance being made 
from their mother's estate for the care of this invalid sister. 

The principle of law upon which the petitioner relies is that the 
court will act with reference to the insane person and for her 
benefit as it is probable that the insane person would have acted 
if of sound mind. The contention of the petitioner is not that 
her mother is under any legal obligation to provide for her main- 
tenance, or that she has any present vested interest in her mother's 
estate. Her contention is that the court, guided in its administra- 
tion of the estate by a consideration for the general advantage and 
welfare of her mother, will do those things which it is most prob- 
able that her mother would have done were she of sound mind. 
Acting for the general advantage and welfare of a person does 
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not mean merely supplying his or her physical wants, or invest- 
ing his or her money wisely. It is as much to the general ad- 
vantage and welfare of a mother, for example, that the health 
of her children be preserved and that they be cared for in sick- 
ness as it is that she herself be provided with proper means of 
support. 

In Elwyn's Appeal 1 the facts of the case were somewhat sim- 
ilar to those of the instant case. An officer in the United States 
Navy became insane, his only estate consisting of a pension which 
amounted to one thousand dollars a year. He had a sister who 
was bed-ridden and helpless whom he had always supported be- 
fore he lost his mind, sending her twenty dollars every month. 
Upon this evidence, the court ordered the committee to pay out 
of the insane officer's pension twenty dollars each month for the 
care of this invalid sister. No reason is given for the granting 
of this essentially equitable relief, in view of the fact, no doubt, 
that the statement of what the lunatic had formerly done could 
only be regarded as evidence of what the lunatic would probably 
do if of sound mind. 

In the case of Farmer v. Farmer 2 the court made an allow- 
ance for the support of a child of an insane father out of the 
lunatic's estate, although the child, an adult daughter, became of 
age and was married before the insanity occurred. 

In the case of Pearl v. McDowell, 3 Judge Buckner, in discuss- 
ing this subject of the administration of lunatics' estates, says : 

"But suppose that the committee of the lunatic should fail to 
procure for the wife medical or surgical aid, which might 
be indispensably necessary, or that the profits of the estate 
then in the hands of the committee would not justify it, 
shall the wife, laboring under disease, die without aid or 
depend upon the charity of the world, although he may have 
a competent estate for the support of himself and family? 
Reason and humanity alike forbid it." 

In the case of May v. May, 4 in discussing certain expenditures 
to be made by the guardian of an insane person, the court says: 

1 67 Pa. St. 367. * 78 Tenn. 309. 

* 3 Marshall (Ky.) 658, 20 Am. Dec. 199. 

* 109 Mass. 252. 
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"It could not be said to be an unreasonable expenditure for a 
man of like fortune and circumstances not under guardian- 
ship and we think that the fact of the guardianship furnishes 
no sufficient ground in the present case for a disallowance." 

In this short paragraph, the Chancellor suggests clearly and 
concisely the reasoning which should guide a court generally in 
administering the estate of an insane person. In the exercise 
of no other branch of its jurisdiction does a court of equity act 
with the same strong humane consideration. The proper main- 
tenance of the insane person and his family comes before the 
claims of creditors even. 

In In the Matter of Thomas Latham, Guardian, etc., 5 Judge 
Daniels, discussing the question, says: 

"In England it has been questioned whether the seizure of the 
lunatic's property by the King; first, for the maintenance 
of him and his family, and secondly, for the benefit of his 
creditors, as the court of chancery might from time to time 
make orders for the same, was not solely by force of the 
statute, De prerogatione regis, * * * But the better 
opinion is that the said statute was not introductive of any 
new right, but was only declaratory of the common law, 
* * * and we take it that the King, as parens patrice, by 
the common law, had protection of all his subjects, and that 
in a more particular manner, he is to take care of all those 
who, by reason of their imbecility and want of understand- 
ing, are incapable of taking care of themselves." 

A full discussion of this whole subject is found in In the Mat- 
ter of Willoughby. 6 The petitioner in this matter was the wife 
of the insane person, and her prayer was that her adult daughter 
by a former husband, be supported out of the estate of her insane 
stepfather. One of the grounds chiefly relied on was an. alleged 
antenuptial agreement by the insane person made prior to his 
insanity and when in his right mind, to support his stepdaughter. 
The matter was contested by the heirs of the insane person, and 
the court held that there was not sufficient evidence to establish 
any such agreement as claimed. The court did not stop here, 



5 39 N. C. 231. * 11 Paige (N. Y.) 257. 
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but considered the matter from the viewpoint of the principle 
of law heretofore stated. The Chancellor said: 

"How far the court ought to go in making provision out of 
the estate of a lunatic for the maintenance of relatives of 
said lunatic who have no legal claims upon him or his es- 
tate, has never yet been determined. It has frequently been 
testified, however, that where the income of the estate is so 
large as to be much more than sufficient for the support of 
the lunatic, and of those members of his family for whom 
he is bound by law to provide, the court may make an al- 
lowance out of such income for his near relatives who are 
in need of assistance. This is done almost as a matter of 
course in reference to the children of a lunatic or of de- 
scendants who are presumptively entitled to his estate in 
case of his death, and where there is but little hope of his 
recovery. I know such orders have been made by this court 
within the last fifteen years in three or four cases; where 
the estates were large and the incomes much more than 
sufficient for the support of the lunatic, and of all those who 
have a legal claim upon such lunatic for support and main- 
tenance. But my personal recollection is that in all of those 
cases the law required the adults, who were competent to 
support themselves, to give a stipulation that the amounts 
advanced to them respectively should be brought into the 
hotchpot upon the death of the lunatic, if any part of his 
personal estate should come to them under the statute of 
distribution. This principle of considering the allowance as 
an advancement to be brought into the hotchpot in the dis- 
tribution has not, however, been extended to children of the 
lunatic who were sickly or decrepit, so as to give them a 
special claim upon the estate of the lunatic for their support. 
The court in siich cases acts for the lunatic, and in reference 
to his estate as it supposes the lunatic himself would have 
acted if he had been of sound mind." 

Here the Chancellor makes a distinction between allowances 
for those relatives competent to support themselves, and those 
incompetent; and says that those relatives who are incompetent 
to support themselves on account of sickness have a special 
claim upon the estate of the lunatic, and the allowance to them 
is not to be considered as an advancement to be brought into the 
hotchpot at the distribution of the estate. In In re Croft, 7 Lord 

' 1 N. R. 185. 32 L. J. Ch. 481. 
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Justice Turner adopts this hotchpot principle where a first cousin 
of the lunatic is described as being "in urgent distress." The 
Lord Justice, however, is very guarded in his language, and says 
that the case "ought not to be drawn into a precedent." The de- 
cree in the matter, as in In the Matter of Willoughby, supra, 
disposes of a part of the income, and not of the corpus of the 
estate. 

In In the Case of the Earl of Carysfort, 8 Lord Cottenham al- 
lowed a retiring pension out of the income of the estate of the 
lunatic to an old servant, being "satisfied that the Earl of Carys- 
fort would have approved if he had been capable of acting for 
himself." Again, in In the Matter of Blair, a Lunatic, 9 Lord 
Cottenham allowed an appropriation out of the estate of an in- 
sane person for "better maintenance and support" of a nephew, 
upon evidence of the improbability of the recovery of the lunatic, 
and of the fact that the lunatic was not and never would be in 
need. 

In In the Matter of Drummond, 10 where the lunatic was hope- 
lessly insane and was not in need, the court allowed an appropri- 
ation out of the lunatic's estate to cover the expenses incident to 
the contemplated marriage of his daughter. A note to the case 
states that this had been done several times before, and when the 
daughter was over twenty-one years of age. 

The leading case on this subject is In ex Parte Whitbread, 11 
a decision rendered by Lord Eldon. This case is cited with ap- 
proval in almost every case mentioned in this discussion. In this 
case a niece applied for an allowance out of the estate of an in- 
sane uncle. In discussing the matter, Lord Eldon says : 

"Nevertheless, the court, in making this allowance, has noth- 
ing to consider but the situation of the lunatic himself, al- 
ways looking to the probability of his recovery, and never 
regarding the interest of the next of kin. With this view 
only, in cases where the estate is considerable, and the per- 
sons who will probably be entitled to it hereafter are other- 

* Cr. & Ph. 76. 

* 1 Myl. & Cr. 300, 5 L. J. Ch. 150. 
10 1 Myl. & Cr. 627, 6 L. J. Ch. 58. 
u 2 Mer. 99, 16 R. R. 148. 
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wise unprovided for, the court, looking at what it is likely 
the lunatic himself would do, if he were in the capacity to 
act, will make some provision out of the estate for those 
persons. So, where a large property devolves upon an elder 
son, who is a lunatic, as heir at law, and his brothers and 
sisters are slenderly or not at all provided for, the court will 
make an allowance to the latter for the sake of the former; 
upon the principle that it would naturally be more agreeable 
to the lunatic, and more for his advantage, that they should 
receive an education and maintenance suitable to his con- 
dition, than that they should be sent into the world to dis- 
grace him as beggars. So also, where the father of a family 
becomes a lunatic, the court does not stop at the mere legal 
demands which his wife and children may have upon him, 
and which amount, perhaps, to no more than may keep them 
from being a burthen on the parish, but, considering what 
the lunatic would probably do, and what it would be bene- 
ficial to him should be done, makes an allowance for them 
proportioned to his circumstances. But the court does not 
do this because, should the lunatic die tomorrow, they would 
be entitled to the entire distribution of his estate. Nor is 
the amount given them necessarily the whole surplus beyond 
the allowance made for the personal use of the lunatic. 

"The court does nothing wantonly nor unnecessarily to 
alter the lunatic's property, but on the contrary, takes care 
for his sake that, if he recovers, he shall find the estate as 
nearly as possible in the same condition as he left it, apply- 
ing the property in the meantime in such manner as the 
court thinks it would have been wise and prudent in the lu- 
natic himself to apply it, in case he had been capable. 

"The difficulty encountered is as to the extent of relation- 
ship to which an allowance ought to be granted. I have 
found instances in which the court has, in its allowances to 
the relations of the lunatic, gone to a further distance than 
grandchildren — to brothers and other collateral kindred. 
And if vye analyze the principle, we find that it is not because 
the parties are next of kin of the lunatic, or, as such, have 
any right to an allowance, but because the court will not 
refuse to do, for the benefit of the lunatic, that which it is 
probable that the lunatic would have done." 

In all of the cases cited, the allowance has been out of income 
of the lunatic's estate. But a request for an allowance out of the 
corpus of the lunatic's estate should not alter the application of 
the principle. In speaking of the authority of a committee to 

—4 
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expend the estate of the lunatic for the maintenance of the lunatic 
and his family, Judge Cardwell, in the case of Lake v. Hope, 12 
says: 

"While the court has supervision of the expenditures, it can- 
not be considered malfeasance in office for a committee to 
entrench upon the corpus of the personal estate to the extent 
that it may be necessary to the maintenance of the lunatic 
and his family, if any, without first obtaining permission 
from the court. He may expend the corpus of the personal 
estate in his discretion, subject only to the future confirma- 
tion of his reports by the court, which should follow if the 
expenditures were bona fide, and reasonably necessary and 
proper under all the circumstances of the case." 

This case of Lake v . Hope, supra, cites a Virginia Statute 13 
which confers upon the committee of a lunatic authority to apply 
the personal estate, or so much thereof as may be necessary to 
the payment of the debts of the lunatic, and the rents and profits 
of the residue of his estate, real and personal, and the residue 
of his personal estate, or so much as may be necessary to the 
maintenance of such insane person and his family, if any. It is 
highly probable that many of the states have statutes very sim- 
ilar to this one. Just what the word "family" means in this 
sense must be considered. A great number of decisions have 
construed the word "family" as used in many different situa- 
tions. A careful consideration of these decisions would seem to 
justify the conclusion that, as used in the Virginia Statute re- 
ferred to, and those similar to it, the term family includes the im- 
mediate family of the deceased. In In re Byrne's Estate, 14 it 
was construed as meaning "those who were by law entitled, up 
to his death, to look to him for support and protection," and in 
Wood v. Wood, 15 the term "does not include adult children liv- 
ing separately and not forming a part of the same household." 

In the case of Lake v. Hope, supra, the question of granting 
allowances to the adult children arose, and it is stated that such 
had been made "by order of court." From this we may assume 



a 9 Va. Appeals (116 Va.) 542. 

15 V. C, § 1702. " Cal. Mgr. Prob. 1, 3. 

15 63 Conn. 324, 28 Atl. 520. 
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that the committee did not feel that he had any right to make 
any such allowance without first obtaining authority from the 
court. 

To read and endeavor to interpret the statutes of the different 
states touching the administration of lunatics' estates would 1*e a 
burdensome task, and the result would not produce correspond- 
ing benefits. Some of the statutes provide that when the income 
is more than sufficient to support the lunatic and his family a 
certain proportion may be, in the discretion of the court, applied 
to the support of certain indigent relatives; some almost ignore 
the subject, and others are more or less, elaborate. However, 
practically all these statutes are merely declaratory of the com- 
mon law, and should not be interpreted as limiting the scope of 
the common law principles. 

It is respectfully suggested that the courts do not need any 
statutory authority in the administration of lunatics' estates in 
this respect. Courts of chancery have existed as separate insti- 
tutions since the reign of Edward III. and their evolution is one 
of the most interesting features of legal history. They have been 
the main channels through which advancing ethical conceptions 
have flowed into our legal system. The body of the law which 
has l>een developed through the judicial determination of actual 
controversies is vastly superior in quality to the body of law made 
by legislatures, and particularly is this true in regard to matters 
of equitable jurisdiction. A court of equity has the power, with- 
out the aid of statute, to devote itself to the continuous transmu- 
tation of the fundamental principles of right, justice and mercy 
into rules of law whereby the legal system under which we live 
responds to all the requirements of our complex social organiza- 
tion. 

R. W. Carrington. 
Richmond, Va. 



